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Court File No. 

ONTARIO 

SUPERIOR COURT OF JUSTICE

(Toronto Region)
B E T W E E N:

CATHERINE COCHRANE

Applicant

- and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO
AS RESPRESENTED BY THE ATTORNEY GENERAL

Respondent

NOTICE OF APPLICATION
TO THE RESPONDENT

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant.  The claim made by the applicant appears on the following page.

THIS APPLICATION will come on for hearing on                                             at 130 Queen Street West, Toronto, Ontario.  

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the application or to be served with any documents in the application you or an Ontario lawyer acting for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of Civil Procedure, serve it on the applicant’s lawyer or, where the applicant does not have a lawyer, serve it on the applicant, and file it, with proof of service, in this court office, an you or your lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve a copy of the evidence on the applicant’s lawyer or, where the applicant does not have a lawyer, serve it on the applicant, and file it, with proof of service, in the court office where the application is to be heard as soon as possible, but at least two days before the hearing.

IF YOU FAIL TO APPEAR AT THE HARING, JUDGMENT MAY BE GIVEN IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF YOU WISH TO OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date:





Issued by:

TO: 

The Honourable Michael J. Bryant, Attorney General

Office of the Attorney General, Ontario 

720 Bay St 

Toronto ON M5G 2K1 


AND TO:
Crown Law Office – Constitutional


720 Bay Street, 4th Floor



Toronto, ON
M5G 2K1

APPLICATION

1. THE APPLICANT MAKES AN APPLICATION FOR:

A declaration pursuant to ss. 97 and 109 of the Court of Justice Act, s. 52(1) of the Constitution Ac, 1982  and s. 24(1) of the Canadian Charter of Rights and Freedoms that sections 1, 4(10), 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 18, 19 and 20 of Dog Owners’ Liability Act, R.S.O. 1990, c. D.16, as amended, violate ss. 7 and 11(d) of the Canadian Charter of Rights and Freedoms and therefore are of no force or effect.

2. THE GROUNDS FOR THE APPLICATION ARE THAT:

(a) Section 18(1) of the Dog Owners’ Liability Act, by providing for a term of imprisonment following a conviction for an offence under the Act, restricts the liberty of dog owners in Ontario as defined under s. 7 of the Canadian Charter of Rights and Freedoms (“the Charter”);

(b) The provisions of the Dog Owners’ Liability Act which restrict the liberty of dog owners of Ontario do not accord with the principles of fundamental justice and, therefore, breach s. 7 of the Charter;

(c) The definition of “pit bull” in s. 1 of the Dog Owners’ Liability Act is unconstitutionally vague in that it does not provide sufficient guidance for legal debate;

(d) The definition of “pit bull” in s. 1 of the Dog Owners’ Liability Act does not provide fair notice to the residents of Ontario of which dogs are captured by the legislation and which are not;

(e) The definition of “pit bull” in s. 1 of the Dog Owners’ Liability Act does not provide sufficient direction to those enforcing the law to prevent arbitrary exercise of their discretion;

(f) The definition of “pit bull” in s. 1 of the Dog Owners’ Liability Act is unconstitutionally overbroad in that it will capture dogs that pose no risk to the residents of Ontario;
(g) The definition of “pit bull” in s. 1 of the Dog Owner’s Liability Act violates s. 7 of the Charter and cannot be saved under s. 1 of the Charter because it is not rationally connected to the purpose of the legislation and does not impair the rights of Ontario residents as little as possible;

(h) To the extent that ss. 6, 7, 8, 9, 10, 11, 12, 13, 14, 15,, 19 and 20 of Dog Owners’ Liability Act rely on and incorporate the definition of “pit bull” from s. 1 of the Act, they are unconstitutionally vague and overbroad and cannot be saved by s. 1 of the Charter;

(i) Section 4(10) impermissibly shifts the burden of proof from the prosecutor to the defendant contrary to s. 7 and s. 11(d) of the Charter; and 

(j)  Such further and other grounds as counsel may advise and this Honourable Court may permit

3. The following documentary evidence will be used at the hearing on the application: 

(a) Affidavit of the Applicant, Catherine Cochrane;
(b) Affidavit of Dr. I. Lehr Brisbin;

(c) Affidavit of Dr. Irene Sommerfeld-Stur
(d) Affidavit of Dr. Timothy Zaharchuk;

(e) Affidavit of Karen Delise; and
(f) Such further and other material as counsel may provide and this Honourable Court may permit.

Issued at Toronto this 29th day of August, 2005








____________________________








CLAYTON C. RUBY  








BREESE DAVIES








Ruby & Edwardh








11 Prince Arthur Ave.








Toronto, ON
M5R 1B2








Tel: 416-964-9664








Fax: 416-964-8305








Counsel for the Applicant

